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December 23, 2009 
 
 
Richard C. Allen 
Associate Regional Administrator 
Division of Medicaid & Children’s Health Operations 
Centers for Medicare and Medicaid Services 
1600 Broadway, Suite 700 
Denver, Colorado 80202 
 
Re:  Individuals Receiving Services in a Correctional Care Medical Facility are Eligible for 
Health Care Services Funded with Federal Financial Participation  
 
Dear Mr. Allen: 
 
This letter is a continuation of the correspondence related to the July 31, 2008 and May 29, 2009 
letter from the Department of Health Care Policy and Financing (the “Department”) regarding 
“Suspension of Medicaid Eligibility for Incarcerated Persons.”  This letter and the accompanying 
attachment focus on explaining why individuals receiving services in the Correctional Care 
Medical Facility (“CCMF”) of Denver Health Medical Center (“Denver Health”), which is a unit 
designed exclusively to treat inpatient referrals from the Denver county detention facility, can be 
deemed eligible for health care services funded with Federal Financial Participation (“FFP”). 
 
In the July 31, 2008 letter, the Department inquired as to whether “an individual be considered 
an inmate if they are in an inpatient hospital setting that is a locked acute forensic medicine 
inpatient care unit specifically designed for those incarcerated, awaiting criminal proceedings, or 
awaiting penal dispositions?”  Centers for Medicare and Medicaid Services (“CMS”) responded 
on December 2, 2008 that “an individual would be considered an inmate if he or she is residing 
in this setting involuntary because the setting is acting on behalf of a law enforcement public 
institution or incarceration.  Therefore there is no Federal Financial Participation (FFP) 
available.” 

Based solely on this conclusion by CMS, the Department denied payment to hospital claims 
submitted by Denver Health for individuals who received inpatient services in the CCMF.  
Denver Health is pursuing an administrative appeal of this denial in the Colorado Office of 
Administrative Courts.  During this appeal, counsel for Denver Health has given the Department 
a position statement supporting its argument that the CCMF is an integral part of the hospital.  It 
essentially argues that the foregoing CMS conclusion regarding the CCMF is not supported by 
federal regulations because it focuses on the “inmate” status of the person receiving inpatient 
services, rather than the “hospital” nature of the institution at which these services were 
provided. 
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In reviewing the position statement, the Department agrees with this conclusion.  It believes that 
Denver Health makes a very strong argument that the decision to deny payment for these claims 
will be reversed, either by an administrative law judge or directly by the Department.  This is 
because any reasonable interpretation of the CCMF can only result in the view that the unit 
properly should be deemed to be part of Denver Health.  For example, claims and costs 
associated with individuals treated in the CCMF appear as allowable costs on the 
Medicare/Medicaid Cost Report filed by Denver Health, indicating that the unit clearly is a part 
of the hospital, and is not part of a correctional institution and/or a stand-alone detention facility. 
 
Accordingly, the Department requests that CMS review the attached position statement and 
provide additional clarification to the information provided in the December 2, 2008 CMS 
response.   
 
If you have any additional questions or concerns regarding this issue, please contact Chris 
Underwood, Director of State Program and Federal Financing at 303-866-4766 and we will be 
happy to accommodate this request.  Mr. Underwood has taken the lead on researching the 
suspension of Medicaid eligibility for incarcerated persons for the Department and is available to 
meet with your staff to help address our questions. 
 
Once again, thank you for your attention to this issue. 
 
Sincerely, 
 
/s/ 
 
Joan Henneberry 
Executive Director 
 
Attachments 

 

















AFFIDAVIT OF KELLY O’BRIEN, M.D.

STATE OF COLORADO
) ss.

CITY AND COUNTY OF DENVER

I, Kelly O’Brien, M.D., state that 1 am over the age of 18 years and am competent
to provide this Affidavit. I make the statements in this Affidavit based upon my personal
knowledge.

1. 1 am a medical doctor whose position is the Chief of the Division of
Corrcctional Care for the Denver Health and 1-lospital Authority (“DHHA” or “Denver
Health”). I have held this position since 2008, and have been with the Division since
1 999. I coordinate with the medical teams caring for inpatients who are provided
hospital services after admission to the DHHA’s Correctional Care Medical Facility
(“CCMF”).

2. 1 am familiar with the medical history of the patient whose care is the
subject of the Medicaid payment appeal before the Office of Administrative Courts as
Case # SR 20090022 (consisting of the appeals of DHHA claims 109682591 and
109883793). My familiarity arises from review of medical records in the possession of
Denver Health and Hospital Authority, which are maintained in the ordinary course of
business of the DHFIA as part of the ordinary operations of the CCMF.

3. In case number 109618678, the patient DM was brought to DHHA’s
cmcrgcncy department after sustaining injuries in a vehicultu accident, and was
subsequently admitted to the CCMF. In case number 109682591, DM was returned to
Denver Health’s CCMF from the Denver jail for medical care associated with the injuries
sustained in the vehicular accident. In both instances of care, DM was discharged from
the CCMF to the custody of the City and County of Denver jail.

4. The patient in DHHA claims 109682591 and 109883793 was provided
medically necessary inpatient hospital services during his admission to the CCMF.

5. I have been informed that under applicable Medicaid regulations (42
C.F.R. § 436.1010), a medical institution is defined as an institution that:

(a) Is organized to provide medical care, including nursing and
convalescent care;

(b) I-las the necessary professional personnel, equipment, and facilities
to manage (lie medical, nursing, and other health needs of patients on a
continuing basis in accordance with accepted standards;



Affidavit of Kelly O’Brien, MD
Denver Health and Hospital Authority
Correctional Care Medical Facility Medicaid appeal
Page 2 of 4

(c) Is authorized under State law to provide medical care; and

(d) Is staffed by professional personnel who are responsible to the
institution for professional medical and nursing services. The services
must include adequate and continual medical care and supervision by a
physician; registered nurse or licensed practical nurse supervision and
services and nurses’ aid services, sufficient to meet nursing care needs;
and a physician’s guidance on the professional aspects of operating the
institution.

6. As a result of my position as the Medical Coordinator of DHHA’s CCMF,
I can confirm that the CCMF meets all of the regulatory criteria described above.
Specifically, the CCMF:

(a) Is organized to provide medical care, including nursmg and
convalescent care, because it

(1) is a patient ward of Denver Health, an acute care hospital and
inte~-ated health care delivery provider,

(2) follows all policies and procedures applicable to the Denver
Health medical staff, employee policies, and other directives regarding
patient care in the same fashion as is applicable to the general Denver
Health patient population,

(3) is budgeted through the budget allocations process applicable
to all other Denver Health departments, and receives all support services
through Denver Health, and

(4) receives no financial, operational, or administrative support
from the Denver Sheriff’s department except payment for services, billing
status information, and security for patients who require it.

(b) Has the necessaiy professional personnel, equipment, and
facilities to manage the medical, nursing, and other health needs of
patients on a continuing basis in accordance with accepted standards,
because it

(I) is staffed with physicians, nurses and other health care
professionals without discrimination based upon prisoner or detainee
status;

(2) offers to CCMF patients the full range of diagnostic,
therapeutic and surgical services available to all patients of Denver Health,
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during which the CCMF patients are mingled with Denver Health’s other
patient populations,

(3) complies with all accreditation and certification standards
applicable to Denver Health’s operations, and

(4) is not directed by the Denver Sheriff’s department or any third
party to provide variations in care standards from the standards applied to
Denver l-lealth’s general patient population.

(c) is authorized under State law to provide medical care, because it
operates under the license granted to the Denver 1-lealth and Hospital
Authority by the Colorado Department of Health and Environment and
provides such services at Denver Health’s licensed location at 666
Bannock Street, Denver, Colorado, and not at the Denver jail.

(d) is staffed by professional personnel who are responsible to Dill-IA
for professional niedzca/ and nursing services, because

(I) the medical and other professional staff of the CCMF are all
employed by Denver Health or engaged in programs of graduate medical
education operated by Denver Health,

(2) the physicians who provide services within the CCMF are
members of the Denver Health medical staff or are residents engaged in
graduate medical education, whose medical staff status is
indistinguishable from all other similarly-situated members of the Denver
Health medical staff

(3) there is no distinction in the oversight provided by the Denver
Health medical staff to the services offered in the CCMF and the services
offered to the general population of Denver Health,

(4) there is no distinction in the policies and procedures applicable
to and enforced with regard to the Denver Health employees who provide
services within the CCMF or to CCMF patients who are treated elsewhere
within Denver Health, and the policies and procedures applied to Denver
Health employees who do not typically work with the CCMF population,

(5) the services of the CCMF include adequate and continual
medical care and supervision by a physician; the provision of registered
nurse or licensed practical nuise supetvisiou and services, as well as
nurses’ aid services that are sufficient to meet nursing care needs, and
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(6) as the Chief of the Division of Co~ectional Care, I am
responsible to provide a physician’s guidance on the professional aspects
of operating the CCMF.

FURTHER AFFIANT SAYETH NOT.

Kelly O’~ien M.D.

Subscribed and sworn to before me this IC, day of November, 2009, by Kelly
O’Brien, M.D. Witness my hand and official seal.

J~A~ 2-A .IK%Ir~—
N~tary Public

My Commission Expires: /443/) ~YO

4852.7292.1861, V. 4




